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MISCELLANY. 



Treasury Department Ruling for Cancellation and Mutilation op 
Documentary Stamps — (In effect December 15, 1899). — "In all cases when a 
documentary stamp of the denomination of ten (10) cents or larger, shall be used 
for denoting any tax imposed by the act of June 13, 1898, the person using or 
affixing the same shall, in addition to writing or stamping thereon, with ink, the 
initials of his name and the date when affixed, mutilate said stamp by cutting 
three (3) parallel incisions lengthwise through the stamp beginning not more 
than one-fourth of an inch from one end thereof and extending to within one- 
fourth of an inch of the other end." 

Previous regulations provide : " Or shall, by cutting and canceling said stamp 
with a machine or punch which will affix the initials and date, so deface the 
stamp as to render it unfit for reuse. The cancellation by either method should 
not so deface the stamp as to prevent its denomination and genuineness from being 
readily determined." 

Rule or Court of Appeals, with Reference to Briefs — We are in- 
debted to the Virginia Supreme Court Reporter for the information that at the ses- 
sion of the Supreme Court of Appeals on the 8th day of December, 1899, the 
President announced from the bench that in future the court would strictly en- 
force Rule II, in reference to briefs of counsel and the time of filing same, re- 
gardless of agreement between counsel. 

The rule is as follows: 

"A clear and concise printed brief of the points intended to be insisted on by 
each party in an appeal, writ of error, or supersedeas, and the authorities in sup- 
port thereof, signed by his counsel, on the part of the appellant, shall be filed in 
the clerk's office ten days before the argument of the case begins ; and the ap- 
pellee's brief shall be filed with the clerk at least five days before the argument 
begins; and no reply of the appellant shall be filed after the case is called; and 
no error other than such as may be pointed out and insisted on in such brief, on 
the part of the plaintiff or appellant, shall (without leave of the court) be admit- 
ted as a ground for argument, on the hearing of the cause. No cause shall be 
proceeded in without such brief. But a party who has prepared and filed a brief 
may insist on a hearing when the cause is regularly called, although no brief shall 
have been made on the part of his adversary. If one of the parties omits to file 
such a brief, he cannot be heard, and the case will be heard ex parte upon the ar- 
gument of the party by whom the brief is filed. The plaintiff or appellant may 
adopt the petition as his brief. If no brief be filed by either party when the 
cause is called, it shall stand continued until the next term, unless the court shall 
otherwise order; provided that in every such case the appellant shall file his re- 
ply brief at least two days before the argument begins, in which he shall insert all 
the authorities relied on by him." 

Disbarment of Attorneys for Unofficial Offenses. — " If our courts 
are restricted to the causes set forth in the statute, there would seem to be a 
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lamentable defect in our laws. The words 'deceit' and 'malpractice' in the 
statute have direct reference to the conduct of an attorney, as such attorney; and, 
if the authority of our courts to remove or suspend an attorney is to be thus re- 
stricted to official delinquencies, it follows that, however degraded his moral 
character may be — whatever fraud or deception he may be guilty of— if such fraud 
or deception is unconnected with his professional acts, he is deemed worthy of a 
place at the bar. In other words, an individual may be guilty of acts which in- 
volve a violation of every moral precept, and yet retain our license and practice 
in our courts, provided these acts were committed in his private, and not official, 
capacity. If it is of consequence to the community that those who are in any 
way concerned in the administration of justice should possess a reputation un- 
stained by those vices which in their nature tend to degrade and corrupt, then is 
it important that a power should be lodged in some tribunal to purge the bar of 
such as may have become the victims of such vices. 

"That no person can faithfully and honorably discharge the delicate and re- 
sponsible duties of an attorney, unless fortified by strong moral principles, is too 
clear for argument. The nature of those duties necessarily implies the possession 
of high moral character, in order to their conscientious performance. This our 
statute comtemplates, for it is only those who are ' approved by the court for their 
good character' who are permitted to wear the honors and bear the responsibili- 
ties of an attorney. If it be necessary, to gain admission to the bar, that a per- 
son should furnish the evidence of 'moral character,' as required by the twenty- 
seventh section, how infinitely greater the necessity that he should actually pos- 
sess that character when he shall have entered upon the active and exciting theater 
of professional life, where he is beset at every moment by temptations well calcu- 
lated to test the firmness of his principles." Whipple, C. J., in Be Mills, 1 Mich. 
392. 



The Validity of Foreign Contracts. — The law applied by the courts of 
England in the enforcement of foreign contracts, ever since the decision of Jacobs 
v. Credit Lyonnais, 1 2 Q. B. D. 589, has remained uncertain. So far as any definite 
rule is laid down, they determine the validity of the contract by the law of that 
jurisdiction which the parties intended should govern. Since such intent is rarely 
expressed, this rule without further elaboration is unserviceable. Therefore, after 
Lord Justice Bowen, in the case above cited, declared it unwise to lay down spe- 
cific rules in a matter of such growing commercial importance, each succeeding 
case has been obliged to seek out its own decisive reason. A variety of conflicting 
presumptions have been developed. In consequence, in the case of South African 
Breweries v. King [1899], 2 Ch. D. 173, the court had to resort to the phrase : 
" the law of the place with which the contract has most real connection." In this 
case an injunction was sought against the violation in Natal, South Africa, of a 
contract made in the South African Bepublic not to engage in the brewing busi- 
ness in any part of South Africa for five years. The injunction was refused on 
the ground that the stipulation was void by the law of the Transvaal. Of the 
propriety of this result there can be little doubt on any view, since performance 
was due in part, at least, at the place of contracting. Exception may be taken, 
however, to such indeterminate language. 

In this country, if the cases have not been so wilfully vague as in England, 
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they have often been equally indiscriminating. They have failed, it would seem, 
to analyze the elements of contracts before determining which law to apply to the 
element in question. In regard to validity, which was the issue in the principal 
case, many of our courts, notably the Federal courts, have followed the later Eng- 
lish cases in applying the law which it is presumed the parties intended to incor- 
porate in the contract. Unlike the English cases, however, they presume this to 
be the law of the place of performance. JPritehard v. Norton, 106 U. 8. 124. 
Most jurisdictions, on the contrary, have determined the legality of contracts by 
the law of the place where the contract was made. Aker v. Demand, 103 Mass. 
318; Staples v. Nott, 128 N. Y. 403. 

This divergence is an example of a failure to analyze and of an undue exten- 
sion of the test of the intent of the parties, which is useful only in cases of inter- 
pretation. Since interpretation seeks only the intent of the parties expressed in 
an obligation admittedly binding, the law governing interpretation doubtless 
should be that of the place which the parties may be presumed to have intended 
should govern. But no such reason exists for applying this test in deciding the 
validity of a contract. A legal right can be created only by the law. Until it 
makes binding a personal relation, the intent of the parties can be of no conse- 
quence. This reasoning, as carefully developed in 10 Harvard Law Review, 168, 
leads to the true rule for determining which law to apply. The law that imposes 
the obligation must have jurisdiction of the act which invokes it. Hence the 
tests of the legality of a contract should be sought— where most of our courts 
have sought them — in the law of the place where the contract is made. — Harvard 
Law Review. 

Lynching and the Law's Delay. — The very recent lynching in the State 
of Kentucky, attended with the customary atrocity of burning at the stake, has 
revived the discussion in the lay press as to the causes and cure of this disgrace- 
ful crime. The causes are by no means simple, but an effective cure is not diffi- 
cult to suggest. There are elements of race feeling which may, perhaps, lead to 
occasional lynchings under any circumstances; but there can be no doubt that the 
great majority of these horrible occurrences in the Southern States — and elsewhere, 
for that matter — are due primarily to the fact that the punishment of crimes is so 
slow and uncertain that lynching seems to be the only way in which a deserved 
penalty can be visited upon the guilty. 

In the effort to safeguard the rights of the individual, we have loaded down 
the prosecutor with so many restrictions that conviction is difficult to obtain, even 
where the proof is clear; and if the culprit is able to employ capable counsel, he 
will, in three cases out of four, secure a new trial or a reversal on appeal. In 
short, most of the people who go to the penitentiary or the gallows go there, not 
so much for the crime which they have commited, but because their crimes have 
not been sufficiently successful to enable them to employ a good lawyer. 

The infirmities of our system of punishing crime are so manifold that a very 
respectable volume could be filled, if we attempted to treat of them at length. 
In the very beginning, our machinery for detecting and apprehending the criminal 
is most inefficient, principally because of the independence of its various parts and 
the lack of co-ordination of effort. Every county and every municipal corpora- 
tion has its separate police system and is under no legal obligation to assist in the 
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apprehension of criminals wanted in other districts. There is, of course, a moral 
obligation which is recognized and acted upon with varying zeal by these different 
aggregations. There is practically no such thing as a system of State police in 
any of the States, and- whatever co-operation there may be between the local 
police of one State and those of another is purely voluntary and generally partial 
and perfunctory, unless stimulated by the offer of a reward. 

When, in spite of favoring chances, the criminal is apprehended, the prosecu- 
tion runs the gauntlet of a long series of legal pitfalls, artfully contrived, appar- 
ently, to render conviction impossible. The requirements for service on a jury 
are made, not so high, but so artificial, that it is dfficult to avoid selecting an in- 
competent juror. And finally, such trivial circumstances in the conduct of the 
jury, in the submission of improper evidence, in the giving of instructions, in 
the conduct of the judge and of the attorneys, are seized upon to reverse a con- 
viction, even where the evidence of guilt is overwhelming, that the chances are 
ten to one in favor of a new trial being secured, with an opportunity to try an- 
other experiment with justice, to corrupt, intimidate or bribe witnesses, etc. 

The fundamental right to a fair trial has been corrupted into a right to a per- 
fect trial, a thing almost beyond the power of the most learned and experienced 
judge to secure. 

To take a. single illustration: The jurors must be convinced "beyond a reason- 
able doubt." There ought to be no difficulty in understanding what is a reason- 
able doubt; but if the reader will look into any standard work on trial practice, 
he will find that hundreds of cases have been reversed, because of some supposed 
error in denning or refusing to define the phrase. 

This absurd particularity in the rules of trial practice in criminal cases is a 
purely American invention. The English have too much common sense to per- 
mit their system of legal administration to be rendered impotent. But it is the 
result of a century's growth, and, fortified by so many precedents, it is not to be 
expected that it will be radically changed in a hurry; and the probability is that 
lynching will grow more rather than less common. If criminals are not pun- 
ished by the law, a certain percentage of the worst will be punished by Judge 
Lynch. — National Corporation Reporter. 



Trade-Names— Historical Societies.— The Supreme Court of New York, 
in the recent case of Colonial Dames of America v. Colonial Dames of State of New 
York, 60 N. Y. Sup. 302, has laid down some interesting law on the subject of 
trade-names. The two societies engaged in the dispute as to the right to use the 
names they have adopted, were organized at about the same time. For several 
years they made no objection to the use of their respective names, and there was 
no confusion as to their identity, except some confusion of mail. Their purpose 
was to promote the study of American history, to perpetuate the memory of the 
men and events of colonial times and preserve the relics of those days. These 
purposes and aims of the society give a unique aspect to the case. The business 
character of the associations that had hitherto been interested in legal controver- 
sies on the subject of trade-names, had caused the law to develop along a some- 
what different line from that pursued by the New York courts in the present case. 
The damage that would result from the public being misled through a similarity 
of names, in their dealings with associations of a large and important business 
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character, and the injury to the party aggrieved, has been the controlling influence 
in the previous decisions of the courts on this subject. We find this well expressed 
in Holmes, Booth & Hoyden v. Holmes, Booth & Atwood Manufacturing Co., 37 Conn. 
278, and the principle upon which this subject is founded explained in Celluloid 
Manufacturing Co. v. Celluite ManufacturingCo., 32 Fed. 94, as well as in the cases cited 
in Central Lard Co. v. Fairbank, 64 Fed. 133. From these authorities we can 
take it to be the law that a court will interfere by injunction when two business 
firms have names so similar as to practically perpetrate a fraud on the public, or 
where the similarity is a source of injury to the party seeking relief in equity. 

It is not enough, however, that the public is likely to be misled or that one of the 
firms is likely to suffer damage. There must be some more definite injury to the 
party asking for the injunction than what is a mere probability. Commercial Ad- 
vertiser v. Haynes, 49 N. Y. Sup. 438. The present case could have been decided 
on this point alone. There was no injury suffered by the Colonial Dames of the 
State of New York, except that a few letters addressed to them went astray in the 
mails. But the court seems to have gone further. They argue that the public is 
never likely to be misled, so as to be seriously injured, by an association formed 
for unselfish and patriotic purposes, and that neither association itself can be in- 
jured by the other in what it does for the public through motives of generosity 
and patrotism. They are not money-making concerns. They do not exist for the 
financial benefit of their members. They need not fear competition, and their 
objection to a name similar to that they have adopted is dictated more by jealousy 
than a legitimate desire to stand their ground in the struggle for commercial ex- 
istence. There is an inconsistency in an association whose object is to voluntarily 
glorify the deeds and accomplishments of American history, objecting to any one 
else doing it under the same name. It is even absurd, and we cannot help but 
agree with the New York courts in the view they have taken of the present case. 
Hereafter the first question to be asked in cases of restraint for similarity of trade- 
names will be: "Do the associations concerned fall within the class designated 
by the court as those existing for ' patriotic and unselfish ends,' or are they or- 
dinary business firms?" — Tale Law Journal. 



The Law op Mabbibd Women— Judicial Fetish and Superstition.— 
The manner in which the courts cling to the rules of the ancient common law in 
respect of the property rights of married women, in the face of legislative enact- 
ments, and even of constitutional provisions, illustrates the so-called "conserva- 
tism," but really the superstition and fetish of the legal profession. In the case 
of Weathers v. Borders, 32 S. E. Bep., at p. 884, Mr. Justice Clark, of the Su- 
preme Court of North Carolina, reads the following sermon on the subject: 

" The legislature of 1899 struck ' married women ' out of the company and 
category of ' infants, idiots, lunatics, and convicts,' in which classification they 
were placed by Code, sees. 148, 173 ; but the courts have been still slower than 
the legislature in grasping the fact of the emancipation of married women, and 
of their property rights guaranteed them by the constitution. It is still held as 
law in North Carolina, strange as it may seem, not only that a married woman 
cannot alien her property with merely ' the written assent of her husband,' as the 
constitution says, but that her earnings from her own labor belong to her husband. 
In this connection it is appropriate to quote the following extract from 6 Am. Law 
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Rev. 72 (1871): 'Many of the States have passed statutes allowing married wo- 
men to hold and manage property, and giving them a right, to a greater or less 
extent, to ther separate earnings. Snch a law was passed in England in 1870. We 
read in Gibbon that, "After the edicts of Theodosius had severely prohibited the 
sacrifices of the Pagans, they were still tolerated in the city and temple of Serapis; 
and this singular indulgence was imprudently ascribed to the superstitious terrors 
of Christians themselves, as if they feared to abolish those ancient rites which 
could alone secure the inundations of the Nile, the harvests, and the subsistence of 
Constantinople." But the temple was at last destroyed, and the statue of Serapis 
was involved in the ruin. ' It was confidently affirmed that, if any impious hand 
should dare to violate the majesty of the god, the heavens and the earth would 
instantly return to their original chaos. An intrepid soldier, animated with zeal, 
and armed with a heavy battle-ax, ascended the ladder; and even the Christian 
multitude expected with some anxiety the event of the combat. He aimed a 
vigorous stroke against the cheek of Serapis ; the cheek fell to the ground. The 
thunder was still silent, and both the heavens and the earth continued to preserve 
their accustomed order and tranquility. The victorious soldier repeated his blows, 
the huge idol was overthrown and broken in pieces, and the limbs of Serapis were 
ignominiously dragged through the streets of Alexandria.' The law of the status 
of woman is the last vestige of slavery. Upon their subjection, it has been thought, 
rests the basis of society; disturb that, and society crumbles into ruins. By the 
married woman's property acts the first blow has been struck. The cheek of the 
idol has fallen to the ground. The thunder is silent, and the earth preserves its 
accustomed tranquility. The huge idol will sooner or later be broken in pieces.' 
In North Carolina the constitution of 1868 struck the last shackles from married 
women, as regards their property rights. It provided that her rights over her prop- 
erty ' should be and remain ' the same in all respects as if she were unmarried, save 
that in conveying her property there must be ' the written assent of her husband.' 
Notwithstanding this emancipation, married women are still held in medieval lead- 
ing strings by our courts, and still wait for the salvation of Israel. A married woman 
is still treated as one possessed of no discretion. We still talk of ' charges upon her 
property,' when that is not required ' if she remains single,' and exact ' privy ex- 
amination,' when the constitution required it only as to her consent to the convey- 
ance by the husband of his homestead. We still hold that her husband is entitled 
to her earnings, and, though the statute says she can sue and be sued, it is only 
recently that the legislature has taken her, as to the statute of limitations, out of the 
classification with ' convicts, idiots, lunatics,' and those not arrived at years of discre- 
tion, and therefore not mi juris. The rights of married women, like those of 
other classes, are to be determined, not by what ' sages of the law ' in a former age 
thought good enough for them, but by the plain provisions of a written constitu- 
tion." — American, Law Review. 



Kbs Judicata and Stare Decisis. — We are surprised to note that our usually 
correct and always entertaining and luminous contemporary, the Virginia Law 
Register, falls into the error of confounding the terms res judicata and stare 
deems. In a recent case in Michigan the Supreme Court of that State declined 
to enter upon a consideration of the question whether a tender of three hundred 
and sixty-four silver dollars of the Uhted States of America was a legal tender, 
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Chief Justice Grant declaring that the question had been settled by the Supreme 
Court of the United States in certain cases cited, and using this language: " We, 
therefore, decline to enter upon a discussion of the question, because, in our opin- 
ion, it is stare decisis." In the November number of the Law Register, page 496, 
our able contemporary remarks that " the learned Chief Justice doubtless meant to 
declare that the question was res judicata and not stare decisis." These two terms 
are sometimes confused, but the language of the learned Chief Justice was in this 
case certainly correct. Briefly, a judgment between two parties operating as an 
estoppel on them and their privies only, as respects a particular controversy, is 
said to be res judicata; but a decision of a court, or more frequently a line of de- 
cisions, which, in addition to estopping the immediate parties, settles and an- 
nounces a doctrine authoritatively so that the legal profession, the courts, and the 
public generally regard the doctrine as no longer open to question, is said to be 
stare decisis. — Law Notes. 

The Law Register will not undertake to defend its suggested substitution of 
res judicata for stare decisis, in the sentence criticized. Although the substitute 
expresses the idea correctly, our contemporary is doubtless right in affirming that 
custom does not sanction its use in this sense. 

But howsoever indefensible the proposed substitute, the phrase stare decisis, used 
participially as in the sentence criticized, can be maintained, neither on principle 
nor by approved custom. 

The phrase is an infinitive one and represents a principle, not a condition. It 
is the abbreviated form of the phrase stare decisis et non quiela movere, " to stand by 
things decided and not to disturb things that are tranquil" — and therefore requires 
to be coupled with some precedent affirmation to complete the idea, as for example 
" it is the duty of the court," or " it is the policy of the law," to ' stand by things 
decided.' Necessarily the abbreviated phrase stare decisis, must be used either as a 
substantive clause representing the entire maxim — e. g., the rule of stare decisis — or 
else in its literal sense " to stand by precedents." In no aspect can it be used in 
the sense of "a thing settled," or " a matter adjudged," as in the sentence criti- 
cized. One might say, if he chose, that the question is "res decisa" or "res non 
integra," but it is no more permissible to say that "the question is stare decisis" 
than to say that it is "non quiela movere." 

There is a maxim, jus dicere non dare, judicis est — "it is the duty of a judge to 
declare, not to make the law." As ajudge when urged to a course which he re- 
gards as judicial legislation would not say " the question is jus dicere non dare," 
hut "the question is governed by the rule of jus dicere," etc., so when urged to 
overrule a precedent he could not correctly say the " question is stare decisis," but 
" the question is governed by the rule of stare decisis." 

Judge Sharswood correctly uses the phrase in the following sentence taken 
from his note to 1 Blackstone's Commentaries, page 71 : " It is best to err on the 
safe side; and the safe side is stare decisis" — that is, the safe side is to stand by pre- 
cedents. 

We are aware that one occasionally finds in a legal opinion the expression used 
in the sense advocated by our friend of Law Notes, but it is a barbarism which 
neither good taste nor good sense will justify. 

Editor Virginia Law Register. 



